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Appellant at ALJ Level 

Byram Healthcare Center, Inc. 
ALJ Appeal Number 

1-753508678 
Beneficiary (if not the Appellant)   List attached 

 
ALJ Decision Date 

September 19, 2011 
Health Insurance Claim Number (HICN)* 

 
Specific Item(s) OR Service(s) 

DME-Ostomy Supplies 
Provider, Practitioner OR Supplier 

Byram Healthcare Center, Inc. 
  Part A   Part B  

Basis for referral 
Any Case 

   Error of law material to the outcome of 
the claim  

   Broad policy or procedural issue of 
public interest 

CMS as a Participant 
   Decision not supported by the 

preponderance of evidence 
   Abuse of discretion 

Pre-BIPA 
   Decision not supported by 

substantial evidence 
   Abuse of discretion 

Rationale for Referral:  

Byram Healthcare Center, Inc. (Appellant), a durable medical equipment (DME) 
supplier, furnished the beneficiary ostomy supplies on June 16, 2010.  Appellant 
submitted a claim for reimbursement to the Medicare Administrative Contractor, Cigna 
Government Services (MAC), and the MAC denied coverage because the beneficiary 
was under a home health care plan of care and consolidated billing and payment rules 
applied; therefore, the home health care agency, not Appellant, was responsible for 
furnishing the beneficiary’s ostomy supplies.  Appellant requested a redetermination, 
and the MAC affirmed the denial.  Thereafter, Appellant requested the Qualified 
Independent Contractor, Rivertrust (QIC), conduct a reconsideration.  The QIC issued 
an unfavorable reconsideration, affirming the denial on the basis the ostomy supplies 
were subject to consolidated billing because the beneficiary was under a home health 
care plan of care.  After the unfavorable reconsideration decision, Appellant sought 
review of the denials by the Administrative Law Judge (ALJ).  The ALJ issued a fully 
favorable on-the-record decision, finding Appellant was entitled to Medicare 
reimbursement for the ostomy supplies pursuant to section 1879 of the Social Security 
Act (the Act) because Appellant acted in good faith in checking the beneficiary’s 
eligibility for coverage:  “[O]n the date of verification there was no information available 
to inform the Appellant that the beneficiary was subject to home health consolidated 
billing.”  ALJ at 7. 

The ALJ erred as a matter of law in misapplying the limitation on liability provisions of 
section 1879 of the Act.  See 42 C.F.R. § 405.1063(a) ("All laws and regulations 
pertaining to the Medicare and Medicaid programs . . . are binding on ALJs.").  Section 
1879 of the Act operates to relieve financial liability for items and services not ordinarily 
covered by Medicare when coverage is denied because the items and services are not 
reasonable and necessary, the items and services are furnished for custodial care, the 
beneficiary is not eligible for home health care services because the beneficiary is not 
homebound or in need of skilled services, or the beneficiary is not eligible for hospice 
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care because the beneficiary is not terminally ill.  Additionally, the entity seeking 
Medicare coverage could not have known or could not have been reasonably expected 
to know Medicare reimbursement would be denied in order for the protections of section 
1879 of the Act to be triggered.  Social Security Act § 1879.  Here, the ALJ waived 
Appellant’s liability pursuant to section 1879 of the Act because:  “Appellant followed 
status verifications consistent with Medicare policy in good faith and is without fault in 
concluding that the beneficiary was not an inpatient on the date of service.”  ALJ at 7.  
The ALJ erroneously waived Appellant’s liability pursuant to section 1879 of the Act, 
however, because the denials for the items Appellant furnished the beneficiary while the 
beneficiary was under a home health care plan of care did  not qualify as a denial 
eligible for section 1879 of the Act’s protection.  This error of law is material to the 
outcome of the claim because it results in the ALJ impermissibly shifting the financial 
burden for items and services furnished to the beneficiary while the beneficiary was 
under a home health care plan of care from Appellant to the Medicare Trust Fund. 

 

Background:  

Appellant, a DME supplier, furnished the beneficiary ostomy supplies on June 16, 2010, 
after checking the beneficiary’s eligibility status on June 15, 2010.  Exh.15-19, 9.  From 
the information furnished to the ALJ from Appellant, no indication existed suggesting the 
beneficiary was under a home health care plan of care.  Exh.15-19.  However, the 
beneficiary received home health care services from February 24, 2010, until December 
21, 2010.  See Attachment A. 

Appellant sought Medicare reimbursement for the ostomy supplies, but the MAC denied 
coverage during initial determination stating:  “Consolidated billing and payment 
applies.”  Exh.3 at 10.  Appellant requested a redetermination, arguing Appellant 
checked the beneficiary’s eligibility and verified the beneficiary was not under a home 
health care plan of care on June 15, 2010.  Exh.1 at 13d.  However, the MAC affirmed 
the denial because the beneficiary was enrolled in home health agency care on June 
16, 2010.  Exh.1 at 6b. 

After the unfavorable redetermination, Appellant requested a reconsideration from the 
QIC, arguing:  “no home health on specified date.”  Exh.3 at 13c.  The QIC issued an 
unfavorable reconsideration, denying reimbursement because the beneficiary’s 
Medicare records indicate the beneficiary was in home health care on the date of 
service.  Exh.3 at 11b. 

Thereafter, Appellant sought ALJ review, and attached a prior decision by ALJ Bennett 
S. Engelman.  Exh.1 at 16, Exh.3 at 4.  The ALJ issued a fully favorable on-the-record 
decision, ordering Medicare reimbursement for the ostomy supplies furnished while the 
beneficiary was under home health care.  ALJ at 1-2, 7.  Specifically, the ALJ stated: 

The QIC concluded that the beneficiary was under home 
health care during the date of service, and therefore the 
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home health agency (HHA) was responsible for providing the 
services at issue.  However, the undersigned finds that, 
although the beneficiary was under home health agency 
care on the date of service, the Appellant’s liability for 
payment is waived under § 1879 of the Act. 

ALJ at 6 (internal citations omitted).  Furthermore, the ALJ stated “on the date of 
verification there was no information available to inform the Appellant that the 
beneficiary was subject to home health consolidated billing.”  ALJ at 7.  Accordingly, the 
ALJ found Appellant was without fault and followed status verifications consistent with 
Medicare policy in good faith and Appellant was entitled to Medicare reimbursement.  
ALJ at 7.  This referral requesting the Council accept own motion review follows. 

 

Applicable Law, Regulation, and Medicare Policy:  

An ALJ is bound by statutes, regulations, National Coverage Determinations (NCD), 
and the Centers for Medicare and Medicaid Services’s (CMS) rulings.  42 C.F.R. §§ 
405.1060(a)(4), 405.1063.  However, an ALJ is not bound by contractor Local Coverage 
Determinations (LCD), Local Medicare Review Policies (LMRP), or CMS program 
guidance such as program memoranda and manual instructions, “but will give 
substantial deference to these policies if they are applicable to a particular case.”  42 
C.F.R. § 405.1062(a).  An ALJ must explain its reasoning for deviating from a LCD, 
LMRP, or CMS’s program guidance in a particular case.  42 C.F.R. § 405.1062(b). 

As set forth in the Medicare Claims Processing Manual (MCPM), “[s]ection 
1842(b)(6)(F) of the Social Security Act requires consolidated billing of all home health 
services while a beneficiary is under a home health plan of care authorized by a 
physician.”  Ch.10, § 20 of MCPM (CMS Pub. 100-04); see also Social Security Act § 
1842(b)(6)(F).  Section 20.1.1 of chapter 10 further states: 

Medicare payment for services subject to home health 
consolidated billing is made to the primary HHA, so separate 
Medicare payment for these services will never be made.  
The primary HHA is responsible for providing these services, 
either directly or under arrangement.  This responsibility 
applies to all services that the physician has ordered on the 
beneficiary’s home health plan of care. 

Under certain circumstances, Medicare will issue payment for items and services for 
which otherwise would not be covered pursuant to the limitation on liability provision of 
section 1879 of the Act.  Section 1879 of the Act provides financial protections to 
beneficiaries, providers, practitioners, and other suppliers by allowing payment for 
claims denied on the bases of sections 1862(a)(1), 1862(a)(9), and 1879(g) of the Act 
and the individual or entity did not know or could not have been reasonably expected to 
know Medicare payment would not be issued.  Section 1862(a)(1) of the Act excludes 
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payment for items or services not reasonable and necessary.  Section 1862(a)(9) of the 
Act excludes payment for items or services incurred for custodial care.  Finally, section 
1879(g) of the Act excludes payment for hospice services when the individual is not 
terminally ill and for home health care services when the individual fails to meet the 
eligibility requirements articulated in sections 1814(a)(2)(C) and 1835(a)(2)(A) of the Act 
because the individual was not homebound or in need of intermittent skilled services.  
Sections 1814(a)(2)(C) and 1835(a)(2)(A) of the Act set forth the eligibility requirements 
for payment for home health care services, including the beneficiary being confined to 
the home, in need of skilled nursing care on an intermittent basis or physical therapy or 
speech therapy or a continued need for occupational therapy, the services were 
furnished pursuant to a plan of care established by a physician and periodically 
reviewed, and the beneficiary is under the care of a physician. 

 

Discussion:  

The ALJ erred as a matter of law in misapplying the limitation on liability provisions of 
section 1879 of the Act.  See 42 C.F.R. § 405.1063(a) ("All laws and regulations 
pertaining to the Medicare and Medicaid programs . . . are binding on ALJs.").  This 
error of law is material to the outcome of the claim because it results in the ALJ 
impermissibly shifting the financial burden for items and services furnished to the 
beneficiary while the beneficiary was under a home health care plan of care from 
Appellant to the Medicare Trust Fund. 

Section 1879 of the Act operates to relieve financial liability for items and services not 
ordinarily covered by Medicare when coverage is denied because the items and 
services are not reasonable and necessary, the items and services are furnished for 
custodial care, the beneficiary is not eligible for home health care services because the 
beneficiary is not homebound or in need of skilled services, or the beneficiary is not 
eligible for hospice care because the beneficiary is not terminally ill.  Additionally, the 
entity seeking Medicare coverage could not have known or could not have been 
reasonably expected to know Medicare reimbursement would be denied in order for the 
protections of section 1879 of the Act to be triggered.  Social Security Act § 1879.   

Here, the ALJ waived Appellant’s liability pursuant to section 1879 of the Act because:  
“Appellant followed status verifications consistent with Medicare policy in good faith and 
is without fault in concluding that the beneficiary was not an inpatient on the date of 
service.”  ALJ at 7.  Medicare coverage for the ostomy supplies was consistently denied 
by the contractors because the beneficiary was under a home health agency plan of 
care.  Exh.3 at 10, 11b; Exh.1 at 6b.  Coverage was not denied because the supplies 
were not reasonable and necessary pursuant to section 1862(a)(1) of the Act.  
Coverage was not denied because the ostomy items were considered part of custodial 
care pursuant to section 1862(a)(9) of the Act.  Coverage was not denied because the 
beneficiary was not eligible for hospice care because the beneficiary was not terminally 
ill pursuant to section 1879(g)(2) of the Act.  Coverage was not denied because the 
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beneficiary was not eligible for home health care because the beneficiary was not 
homebound or in need of skilled services pursuant to section 1879(g)(1) of the Act.  
Therefore, section 1879 of the Act is inapplicable to this particular case because the 
denial of Medicare coverage does not fall into any of the categories articulated in the 
Act. 

 

Conclusion:  

Based on the foregoing, we believe the ALJ’s decision contains errors of law material to 
the outcome of these claims.  Therefore, we refer the ALJ’s decision to the Council and 
request own motion review. 
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